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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

This is an appeal fromthe final refusal to register NEWS
CHANNEL 9 on the Suppl enental Register for “tel evision program
services,” in International C ass 41.EI Wi | e appl i cant
originally sought registration on the Principal Register, after
receiving the initial refusal under Section 2(e)(1) of the Act,
15 USC 81052(e) (1), applicant amended this application to seek
regi stration on the Supplenental Register. The Trademark
Exam ning Attorney then refused registration on the ground that
the asserted mark is generic as applied to applicant’s

tel evision program services and therefore it is incapable of
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identifying these services and distinguishing themfromsimlar
services of others.

In order to nmeet his burden of denonstrating genericness,
the Trademark Exam ning Attorney has submtted for the record
dictionary entries for the words “nems”Eland “channel.”EI He did
a search on the LEXlI S/ NEXI S® dat abase that resulted in al nost
thirty thousand “hits” for the search term “news channel” (or
the plural form “news channels”). He submtted for the record
the first two dozen excerpts containing this term nology. The
foll ow ng are exanpl es of the context of such usages fromthis
and subsequent searches of the NEXI S® dat abase:

...include all Tier |I progranms plus Dow Jones,
Newscabl e, foreign broadcast signals and a
satellite news channel. “Everything You Want ed

to Know about Cable TV,” The Washi ngt on Post,
Oct ober 6, 1982, Virginia Wekly, p. 10.

...beyond it is Six News Now, its 24-hour-a-day
news channel. “Reader Friendly,” Anerican
Jour nal i sm Revi ew, August 2000, p. 22.

...cel ebrate the six-nmonth anniversary of CNN
Turk, its first free 24-hour news channel outside
the United States. “CNN neets the Turkish High

! Application Serial No. 75/370,316 filed on October 8, 1997. The
application is based on asserted dates of first use and first use in
comrerce on August 15, 1996.

2 News: 1l.a. Information about recent events or happenings,
especially as reported by newspapers, periodicals, radio or
television. b. A presentation of such information, as in a newspaper
or on a newscast. The Anerican Heritage Dictionary of the English
Language, Third Edition, electronic version © 1992.

3 Channel: 8. Electronics. A specified frequency band for the
transnmi ssion and reception of el ectromagnetic signals, as for
television signals. The Anerican Heritage Dictionary of the English
Language, Third Edition, electronic version © 1992.
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Council,” Anmerican Journalism Revi ew, August
2000, p. 26.

The advent of cable and the Internet has begotten
a plethora of 24-hour news channels and nedia Wb
sites, knocking the networks off the top of
viewers’ and advertisers’ lists. “Plugged In,”
The Boston Herald, July 23, 2000, p. 4.

...Animal Pl anet, Court TV, the Golf Channel,

Cl assic Sports Network, CSPAN 2, HBO, @l avi sion,
Fox News Channel and WMO Channel 35. These and
ei ght other channels currently listed in TVWeek

will be added to the daily television page ... “TV
Li sti ngs Change,” Chicago Tri bune, March 17,
1999, p. 3.

Cabl e news channel CNBC gave viewers running
updates on the Dow s progress toward the nmagic
mar k. “Dow cl ose, but no 10, 000,” USA Today,
March 16, 1999, p. 13.

The agencies’ presentations were open to the
public. Anmong the audi ence of 80-100 were the
| ocal TV news channel s and onl ookers from non-
contesting agencies. “Vegas Revi ew has
Inimtable Style,” Adweek, March 15, 1999.
Furthernore, the Trademark Exam ning Attorney has pl aced a
nunber of NEXIS® articles into the record show ng “News Channel
9” used with reference to WFTV in Ol ando, FL, to WIVC in
Chattanooga, TN, to Bay News Channel 9 in Florida’ s Tanpa Bay
area, to TCl cable channel 9 in Baton Rouge, LA, and to Newnan
Uilities Cable TV channel 9 in Newnan, GA.
In spite of this evidence, applicant argues throughout the
prosecution of this application that the Trademark Exam ni ng

Attorney has failed to neet his burden of show ng that NEWS

CHANNEL 9 is incapable of functioning as a source indicator.
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When the refusal was made final, applicant filed this
appeal . Applicant and the Trademark Exam ning Attorney have
submtted main briefs. Applicant did not request an oral
hearing. W affirmthe refusal to register.

As our principal review ng court has stated:
.fJd]eterm ning whether a mark is generic ...
involves a two-step inquiry: First, what is the
genus of goods or services at issue? Second, is
the term sought to be registered ...understood by
the relevant public primarily to refer to that
genus of goods or services?

H. Marvin G nn Corporation v. International Association of Fire

Chiefs, Inc., 782 F.2d 987, 990, 228 USPQ 528, 530 (Fed. Gr.

1986) .

The test has two elenents. The first is to identify the
genus or class of services at issue. The second elenent is to
determne if the rel evant purchasing public understands the
desi gnati on sought to be registered primarily to refer to that

genus or class of services. 1In the Marvin G nn case, the term

FI RE CH EF was held not to be generic for a magazine directed to
the field of firefighting, because there was no evi dence that
the rel evant purchasing public refers to a class of fire
fighting publications as FIRE CH EF, and al so because the term
sought to be registered was neither the name of the firefighting

i ndustry nor about the firefighting industry.
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Al'l of the uses drawn fromthe NEXI S® dat abase denote a
particul ar type of television programcontent focusing on
“recent events or happenings."EI G ven how often the term nol ogy
“news channel” appears in print, it is readily understood to
refer to television news presentations found at a specified
frequency or location on the television dial. Wile nmany of
t hese uses suggest a television channel devoted exclusively to
news 24-hours a day,EI others refer to the news departnent of
| ocal television stations or even to pronm nent news segnents
wi thin a broader format of such stations. Judging fromthe

speci nens of record, ads fromthe Syracuse Heral d Anmeri can

touting applicant’s |ocal newscasts, it is this latter usage

that fits applicant’s services:

WIXT-SYRACUSE

G ven that the entire mark herein is NEWS CHANNEL 9, the
Trademar k Exam ni ng Attorney has placed a nunber of LEX S-NEXI S®

articles into the record showi ng the use of “News Channel”

foll owed by the nuneral, “9.” Hence, the articles show multiple
4 See definition of “News,” footnote 2, supra.
> Cf. In re Conus Communi cations Co., 23 USPQ2d 1717 (TTAB 1992)

[ ALL NEWS CHANNEL found to be generic for television broadcasting and
production services].
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uses of the entire alleged mark herein, “News Channel 9,” used
with reference to television stations in Olando and Tanpa Bay
(FL), Chattanooga (TN), Baton Rouge (LA) and Newnan (GA)
Simlar to applicant’s usage, these appear to be references to
prom nent news segnents within a broader format of these
television stations. In this way, the record supports a finding
that tel evision viewers know quite well — that each |ocal cable
system netropolitan area or other distinct geographical region
has its own “Channel 9,” and that these channels frequently, and
soneti mes exclusively, feature news prograns.

Accordingly, we find that under the first part of the

Marvin G nn test, the genus of services at issue here is

tel evi sion news prograns accessible via channel 9 on one’s | ocal
tel evision dial.

In order to answer the second question of the Marvin G nn

test, the Trademark Exam ning Attorney has supplied us with
dictionary definitions and a variety of uses fromthe NEXl S®
dat abase. Then in response to the inquiry of the Trademark
Exam ni ng Attorney, applicant confirnmed that “the nuneral 9
identifies the nunber of the television channel on which
appl i cant broadcasts.” (applicant’s response of Decenber 28,

1998). Applying the second prong of the Marvin G nn test, we

find that “News Channel 9” is understood to refer to the genus

of services at issue, nanely, a newscast found at a specified
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tel evision frequency. Hence, NEWS CHANNEL 9 is deened to be
generic for applicant’s services.

On the basis of the present record, it would appear
difficult if not inpossible for another television station in
anot her part of the country to convey to the public that its
services share these service attributes w thout using the words
“News Channel 9.” Hence, applicant cannot deprive other
tel evision stations around the country of the right to call this

service by its nane. See Abercronbie & Fitch Co. v. Hunting

Wrld, Inc., 537 F.2d 4, 9, 189 USPQ 759, 764 (2" Cir. 1976).

As Professor McCarthy stresses, in citing to Judge Learned
Hand' s decision holding the term ASPIRIN to be generic, the
qguestion should be “what does the relevant public think the term

connotes?” 2 J. McCarthy, McCarthy on Trademarks and Unfair

Conpetition, Section 12:4 at page 12-9 (4'" ed. 1998). The

record shows that as nenbers of the public travel from one part
of the country to another, they would view any pronotion of NEWS
CHANNEL 9 as indicating only the opportunity to obtain
tel evision news prograns on channel 9, whether it be through a
| ocal television cable systemor froma |ocal VHF broadcast
station.

In arguing for a reversal of the position taken by the
Trademar k Exam ni ng Attorney, applicant points out that the

Ofice has within the past several years registered NEWSCHANNEL
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10EI and NEWSCHANNEL 12EI on the Suppl enmental Register.

Accordi ngly, applicant argues that the United States Patent &
Trademark Office should treat this mark in the sane nmanner as
these two marks for which it issued federal trademark
registrations for simlar services.

Wil e uniformtreatnment under the Trademark Act is
desirable, our task on this appeal is to determ ne whether
applicant’s mark is registrabl e based upon the factual record
before us. The records devel oped in the applications which
resulted in registrations of NEWSCHANNEL 10 and NEWSCHANNEL 12
on the Suppl enental Register are not before us. See Inr

Pennzoil Products Co., 20 USPQ2d 1753, 1758 (TTAB 1991). In any

event, each case that cones before this Board must be resol ved

on its own nerits. See In re Citibank, N A, 225 USPQ 612, 616

(TTAB 1985); In re Half Price Books, Records, Magazines, Inc.,

225 USPQ 219, 221 (TTAB 1984); and In re Hunter Publishing Co.,

204 USPQ 957, 961 (TTAB 1979).

In conclusion, we find that NEWS CHANNEL 9 is incapabl e of
serving as a source indicator for applicant’s television program
servi ces.

Decision: The refusal to register is affirmed.

6 Reg. No. 2,236,239, issued on the Suppl enental Register on March
30, 1999, for “tel evision broadcast services.”
! Reg. No. 2, 305,000, issued on the Supplenental Register on August

30, 1999, for “television broadcasting services,” with a disclainmer of
t he term “ NEWBCHANNEL. ”
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